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LYNCH, Circuit Judge. This caserequires us to address the

scope of congressional power under Section 5 of the Fourteenth
Amendnent to abrogate the immunity of the states fromsuit in federal
court which the states woul d ot herw se enjoy under the Eleventh
Amendnent and Supreme Court precedent. At issue is whether the
creation of a private cause of action agai nst a state for noney danmages
under t he personal mnedi cal | eave provi sion of the Fanm |y and Medi cal
Leave Act, 29 U.S.C. 8 2612(a)(1)(D), validly abrogates that i munity
as an exercise of Congress's Section 5 powers.

Fol | owi ng t he anal ytic franmewor k suggest ed by two recent

Suprene Court decisions, Kinel v. Flori da Board of Regents, 528 U. S.

62 (2000), and Board of Trustees of the University of Al abama v.

Garrett, 531 U.S. 356, 121 S. Ct. 955 (2001), we hold that the FMLA" s
per sonal nedi cal | eave provision, 29 U . S. C. § 2612(a)(1) (D (affording
| eave for serious personal health conditions), insofar asit authorizes
private suits agai nst states, does not validly abrogate the states'
immunity. ! Every circuit court which has addressed t he per sonal nedi cal
| eave provision of the FMLA in this context has held that that

provi si on does not abrogate the imunity of the state as enpl oyer in

L W& express no opinion on the states' inmmunity from
a private cause of action under the other provisions of the
FMLA. W also note that the applicability of the personal
nmedi cal | eave provision to private parties as a valid exercise
of Congress's Article | powers is not in question.
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t he face of the El eventh Anendnent. Qur hol dingis narrow. the present
| egi sl ative record does not denonstrate that the personal nedical | eave
provi sion of the FMLAis an appropri ate response necessary to renedy or
prevent unconstitutional gender discrimnation practiced by the states
as enpl oyers.
l.

St ephen Lar o was enpl oyed by t he St at e of New Hanpshire as
a conmput er specialist for the NewHanpshire Retirement System In
early 1998, he had heart bypass surgery. Because of his nedical
condition, follow ng his surgery he requested and recei ved | eave under
the FMLA, which | eave began on March 6, 1998. Laro's physician
provided the State with a certification which said that Laro's
condition required himto be out of work for at | east ei ght weeks, or
until at | east May 3, 1998. Apparently his enpl oyer understood that to
mean he requested | eave only until that day. Wen he did not returnto
wor k as of May 5, 1998, hi s enpl oyer i nquired, and Lar o expl ai ned t hat
hi s physi ci an had not yet cleared himto returnto work. On May 8,
1998, the State wote to Laro, i nform ng hi mthat his FMLA | eave woul d
expire as of May 29, 1998. Larorepliedthat he woul d not need any
nore tinme than that, and on May 18, 1998, he provi ded hi s enpl oyer with
aletter fromhis physician authorizing his inmediatereturnto work.
Laro's enpl oyer then tol d hi mthat beforereturningtowork he hadto

meet with his supervisors, and asked hi mt o schedul e an appoi nt nent .
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At this tinme, Laro expected to returnto work on Thursday, May 21,
bef ore the expiration of the twel ve week FMLA peri od. |nstead, he was
given a termnation letter, dated May 21, 1998, and setting an
effective term nation date of May 29, 1998. Theterm nationletter
stated t hat Laro had exhausted hi s accunul at ed | eave bal ances and t hat
he was unabl e t o neet the New Hanpshire Retirenent System s attendance
requirements. Qther than that statenent thereis no explanationinthe
record for NewHanpshire' s about-face on Laro’s abilitytoreturnto
wor K.

Laro sued f or nonetary danages i n federal court, claimng
that the state had violated 29 U. S.C. 8 2615 by term nating his
enpl oynent before the expiration of the twel ve week peri od of unpaid
| eave guar ant eed under the FMLA. The state noved to di sm ss, asserting
its immunity under the El eventh Anendnent. The district court agreed,
and di sm ssed the action. Laro now appeals, joined by the United
States as intervenor.

1.

The El eventh Anmendnent provides that "[t]he Judicial
power of the United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted agai nst one
of the United States by Citizens of another State, or by

Citizens or Subjects of any Foreign State.”" U S. Const. anend.



XI. Though imted by its express terns, the Anendnent has been
construed broadly by the Suprene Court, such that its "ultinmate
guarantee" is "that nonconsenting States may not be sued by
private individuals in federal court." Garrett, 531 U.S. at ---
, 121 S. . at 962.

Congress nmay abrogate this El eventh Anendnent i munity
when it both "unequivocally intends to do so" and "act[s]
pursuant to a valid grant of constitutional authority." Id.

(citingKinel, 528 U. S. at 73).2 Here, the State properly concedes
t hat Congress did intend to abrogate the states’ immunity. See 29
U S.C 82617(a)(2) (extending private right of action for damages to
enpl oyees agai nst "any enpl oyer (including a public agency)"); 29
U S C 82611(4)(A)(iii) (defining "enployer” toinclude any "public
agency" and cross-referencing 29 U. S. C. § 203(x) (defining "public
agency” toinclude "the governnent of a State or political subdivision
t hereof")). The question, then, is whether Congress, in subjectingthe
statestosuit infederal court for noney damages under t he personal
medi cal | eave provi sion of the FMLA, acted appropriately pursuant to a

valid grant of constitutional authority.

2 States nay also waive this immunity by consenting to
suit, but no one argues here t hat New Hanpshire consented to suit or
waived its immunity.
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The Suprene Court has held that Congress may not
properly base its abrogati on of El eventh Anendnent i nmunity upon
the powers enunerated in Article |I. Garrett, 531 U S at ---,

121 S. . at 962; Kinel, 528 U.S. at 79; Sem nol e Tribe of Fla.

v. Florida, 517 U S. 44, 72-73 (1996). Where Congress acts
pursuant to a valid exercise of its power under Section 5 of the
Fourteenth Anmendnent, however, it may subject nonconsenting
states to suit in federal court. Grrett, 531 U.S. at ---, 121
S. . at 962 ("[T]he El eventh Anmendnent, and the principle of
state sovereignty which it enbodies, are necessarily limted by
t he enforcenment provisions of 8 5 of the Fourteenth Arendnent.")

(quoting Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976));

Semnole Tribe, 517 U S at 59 ("[T]hrough the Fourteenth

Amendnent, federal power extended to intrude upon the province
of the Eleventh Amendnent and therefore [ ] 8 5 of the
Fourteenth Amendnent all owed Congress to abrogate the imunity
fromsuit guaranteed by that Arendnent."). That is so because
t he Fourteenth Anendnent expressly enpowers Congress to enforce

Its provisions agai nst the states. See Sem nole Tribe, 517 U S.

at 59 ("[T]he Fourteenth Amendnent, by expandi ng federal power
at the expense of state autonony, [ | fundanentally altered the
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bal ance of state and federal power struck by the

Constitution."); Ex parte Virginia, 100 U S. 339, 346 (1879)

("The prohibitions of the Fourteenth Amendnent are directed to
the States, and they are to a degree restrictions of State
power. It is these which Congress is enpowered to enforce, and
to enforce against State action . . . . Such enforcenent is no
i nvasi on of State sovereignty. No | aw can be, which the people
of the States have, by the Constitution of the United States,
enmpower ed Congress to enact.").
Section 1 of the Fourteenth Amendnment provides, in
rel evant part:
No state shall make or enforce any |aw which shall
abridge the privileges or inmmunities of citizens of
the United States; nor shall any State deprive any
person of life, liberty, or property, wthout due
process of law, nor deny to any person within its
jurisdiction the equal protection of the | aws.
U S. Const. anend. XIV. Section 5 of the Fourteenth Amendnent
grants Congress the power to enforce the substantive guarantees

contained in Section 1 by enacting "appropriate |egislation."?

Id. This provision enbodies an affirmative grant of power to

3 Section 5 provides in full: "The Congress shall have
power to enforce, by appropriate |egislation, the provisions of
this article." US. Const. anend. Xl V.
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Congr ess. See Gty of Boerne v. Flores, 521 US. 507, 517

(1997) ("Al nust acknow edge that 8 5 is '"a positive grant of

| egi sl ative power' to Congress.") (quoting Kat zenbach v. Morgan,

384 U.S. 641, 651 (1966)).

Section 5 of the Fourteenth Anmendnment, then, affords
Congress a broad renedial and prophylactic power to enact
| egi slation restricting state action, so long as the | egislation
reflects a rational neans, under the standard of MCQCulloch v.
Maryl and, 17 U. S. (4 Weat.) 316, 421 (1819), to realize the end

of enf or ci ng t he Fourt eenth Anendnent ' s substantive

prohibitions. See Gty of Boerne, 521 U S. at 517-18 ("What ever
l egislation is appropriate, that is, adapted to carry out the
obj ects the amendnents have in view, whatever tends to enforce
subm ssion to the prohibitions they contain, and to secure to
all persons the enjoynent of perfect equality of civil rights
and the equal protection of the |aws against State denial or
invasion, if not prohibited, is brought within the domain of

congressional power.") (quoting Ex parte Virginia, 100 U S at

345- 46); Katzenbach v. Morgan, 384 U S. at 650 ("By including 8

5 the draftsnmen sought to grant to Congress, by a specific
provi sion applicable to the Fourteenth Arendnent, the sane broad
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powers expressed in the Necessary and Proper C ause, Art. I, 8
8, cl. 18."); id. at 651 ("[T]he McCQulloch v. Maryl and standard
is the measure of what constitutes 'appropriate |egislation

under 8 5 of the Fourteenth Anendnent."); see also South

Carolina v. Katzenbach, 383 U S. 301, 324-27 (1966) (holding
t hat under the enforcenent clause of the Fifteenth Anendnent,
Congress nmay enploy "any rational nmeans to effectuate [its]
constitutional prohibitions,” and citing the standard of
MCQulloch v. Maryland as "[t]he basic test to be applied in a

case involving 8 2 of the Fifteenth Arendnent"); Janes Everard's

Breweries v. Day, 265 U. S. 545, 558-59 (1924) (Il egislation under
the enforcenent clause of the Ei ghteenth Anmendnent assessed
under the standard of MCQulloch v. Maryland). Indeed, by its
express terns, the Necessary and Proper Cause applies to
enuner ated powers added to the Constitution after its adoption.
See U S. Const. Art. I, 8 8, cl. 18 (granting Congress the power
"[t]o nmake all Laws which shall be necessary and proper for

carrying into Execution the foregoing Powers, and all other

Powers vested by this Constitution in the Governnent of the

United States, or in any Departnment or Oficer thereof")

(enphasi s added).
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The scope of Section 5 of the Fourteenth Amrendnent
enables Congress to do nore than sinply prohibit what the
Amendnent itself already prohibits; Congress nay enact
| egislation whichis rationally tailored to prevent or deter the

i nci dence of violations of the Arendnent. See, e.q., Grrett,

531 U.S. at ---, 121 S. . at 963 ("Congress is not limted to
nere legislative repetition of this Court's constitutional
jurisprudence."); Kinel, 528 U.S. at 81 ("Congress' 8 5 power is
not confined to the enactnment of |egislation that nerely parrots
the precise wording of the Fourteenth Anendnent. Rat her,
Congress' power 'to enforce' the Anendnent includes the
authority both to remedy and to deter violation of rights
guar ant eed t hereunder by prohibiting a sonewhat broader swath of
conduct, including that which is not itself forbidden by the

Amendnent's text."); dty of Boerne, 521 US at 518

("Legi slation which deters or renedi es constitutional violations
can fall wthin the sweep of Congress' enforcenent power even if
in the process it prohibits conduct which is not itself
unconstitutional and intrudes into 'legislative spheres of
autonony previously reserved to the States.'") (quoting

Fitzpatrick, 427 U. S. at 455).
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| ndeed, the enforcenent clause del egates to Congress
in the first instance the responsibility to determ ne what
prophyl acti c measures are necessary to enforce nost effectively

the Anmendnent's substantive provisions. See, e.q., Gty of

Boerne, 521 U.S. at 536 ("It is for Congress in the first
i nstance to 'determ n[e] whether and what |egislation is needed
to secure the guarantees of the Fourteenth Anendnent,' and its
conclusions are entitled to nuch deference.”) (quoting

Kat zenbach v. Mrgan, 384 U S. at 651); Katzenbach v. Morgan,

384 U.S. at 648 ("It is the power of Congress which has been
enl arged. Congress is authorized to enforce the prohibitions by
appropriate legislation. Some legislation is contenplated to
make the anendnents fully effective.") (quoting Ex parte

Virginia, 100 U S. at 345); see also South Carolina v.

Kat zenbach, 383 U. S. at 326 (enforcenent clause of the Fifteenth

Amendnent i ndi cates that Congress was to be "chiefly responsible
for inplenmenting"” the rights created in the Arendnent).

Because the Fourteenth Anendnent affords this role to
Congress, courts consider congressional conclusions wth

consi der abl e def er ence. See, e.q., Katzenbach v. Mrgan, 384

US at 653 ("It was for Congress . . . to assess and wei gh the
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various conflicting considerations . . . . It is not for us to
review the congressional resolution of these factors. It is
enough that we be able to perceive a basis upon which the
Congress mght resolve the conflict as it did."); Janes

Everard's Breweries, 265 U. S. at 560 ("I n enacting [ enforcenent]

| egislation, Congress has affirned its wvalidity. That
determ nation nust be given great weight; this Court by an
unbroken line of decisions having steadily adhered to the rule
that every possible presunption is in favor of the validity of
an act of Congress until overconme beyond rational doubt.")
(internal quotation marks omtted).

Nevert hel ess, this congressional power is not w thout
limts; congressional power under Section 5 "is but a limted
authority [ ] extending only to a single class of cases," though

wWthin those limts it is "conplete.” Ex parte Virginia, 100

US at 348; see also Gty of Boerne, 521 U S at 518 ("[A]ls

broad as the congressional enforcenent power is, it iIs not
unlimted.") (quoting Oregon v. Mtchell, 400 U S 112, 128
(1970) (opinion of Black, J.)). The |imts are those

"prescribed" in the Constitution itself. See Q@ bbons v. Qgden,

22 U S (9 Weat.) 1, 196 (1824). That is, the ends of
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appropriate enforcenent |egislation under Section 5 nust be the
enforcenment of the substantive guarantees of the Fourteenth

Arendnent. See Kinel, 528 U S. at 81 (the | anguage of Section

5 limts congressional power to enacting that |[|egislation
appropriate "to enforce" the provisions of the Anendnent);

accord Gty of Boerne, 521 U S. at 519.

Consequent |y, despite Congress'sinitial responsibility
to gauge appropriate enforcenent |egislation, federal courts
retain the power to review that legislation to ensure that it

pursues appropriate ends. See City of Boerne, 521 U. S at 536

("[T]he courts retain the power . . . to determine if Congress
has exceeded its authority under the Constitution."); see also

Janes Everard's Breweries, 265 U S. at 559 ("Wuat [the Court]

may consi der is whether that which has been done by Congress has
gone beyond the constitutional |imts upon its legislative
di scretion."). The unconstitutional exercise of enforcenent
powers occurs where Congress attacks "evils" not conprehended by

t he anmendnents. See South Carolina v. Katzenbach, 383 U S. at

326- 27.
Two recent Suprene Court cases present a framework for
assessi ng whether |egislation enacted under Section 5 falls
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within appropriate bounds in the face of a claim of Eleventh

Arendnent immunity. See Garrett, 531 U S. 356, 121 S. C. 955;

Kinel, 528 U S. 62. The first step of this Eleventh Amendnent

anal ysis requires the court to identify the precise scope of the
constitutional right at issue, includingasit isreflectedinthe

degree of judicial scrutiny afforded the state statute or action. See,

e.qg., Grrett, 531 U S at ---, 121 S. C. at 963 ("The first

step in applying these now famliar principles is to identify
with sonme precision the scope of the constitutional right at
i ssue."). \Whether thelegislationis prophylactic or renedial, the
court nust then exam ne whet her the | egislative means adopt ed by
Congr ess have a congruence and proportionality to the constitutional

injury to be prevented or renedied.* See, e.q., Kinel, 528 U.S. at

4 In deciding whether legislation is congruent to a
constitutional violation, the Court has typically | ooked to the
| egislative record to determine if Congress has identified a
history and pattern of wunconstitutional state action, see
Garrett, 531 U.S. at ---, 121 S. C. at 964-67; Kinel, 528 U S
at 90-91; Florida Prepaid Educ. Expense Bd. v. Coll ege Savings
Bank, 527 U. S. 627, 640 (1999), although it has suggested that
such an inquiry may not be required where the constitutional
wong is otherwi se evident, cf. Florida Prepaid, 527 U S. at 646
("Though lack of support in the legislative record is not
determ native, identifying the targeted constitutional wong or
evil is still acritical part of our 8 5 calculus.") (citations
omtted); accord Gty of Boerne, 521 U S at 530-31; see also
Kinel, 528 U S. at 91. Because we do not consider subsection
(D), the FMLA provision at issue here, to be a matter where the
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81 ("[RJecognizing that 'Congress nust have wide latitude in
determning where [the |ine between neasures that renedy or
prevent unconstitutional actions and neasures that nake a
substantive change in governing law] lies,' we [have] held that
‘[t]here nust be a congruence and proportionality between the
injury to be prevented or renedi ed and the neans adopted to that

end."") (quoting Gty of Boerne, 521 U.S. at 520). W turn to

applying this framework to the FMLA
[l
The Fam | y and Medi cal Leave Act of 1993, 29 U. S. C. § 2601
et seq., entitles eligibleenployeestotwelve workweeks of unpaid
| eave per year infour specifiedsituations: (1) the birth of achild,

(2) the adoption of achild or placenent of afoster child, (3) the

targeted constitutional wong is self-evident, we also |ook to
the legislative record. Gven this result, we need not reach
the question of whether, as sonme of the language in Garrett
suggests, the Court now consi ders such | egislative history to be
nore generally required than Kinel and Gty of Boerne suggest.
See Garrett, 531 U S at ---, 121 S. . at 967-68 ("[I]n order
to authorize private individuals to recover noney danmages
agai nst the States, there nust be a pattern of discrimnation by
the States which violates the Fourteenth Amendnment, and the
remedy i nposed by Congress nust be congruent and proportional to
the targeted violation."); id. at 969 (Kennedy, J., concurring)
("The predicate for noney danmages agai nst an unconsenting State
in suits brought by private persons nust be a federal statute
enacted upon the docunentation of patterns of constitutional
violations committed by the State in its official capacity.").
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need to care for a parent, child, or spouse with a serious health
condition, and (4) theinability to wrk due to the enpl oyee’s own
serious health condition. 29 U . S.C. § 2612(a)(1).° The only issue
before us inthis case concerns the availability of private damges

actions against states under the final provision, 29 US.C 8§

2612(a) (1) (D), which af fords an enpl oyee the right to unpaid | eave for

inability to work due to his or her own serious health condition.?®

5 29 U.S. C. 8§ 2612(a)(1), titled "Entitlenment to | eave, "
provi des:

Subject to [29 U S.C 8§ 2613], an eligible enployee
shall be entitled to a total of 12 workweeks of |eave
during any 12-nonth period for one or nore of the
fol | ow ng:

(A) Because of the birth of a son or daughter of the
enpl oyee and in order to care for such son or daughter

(B) Because of the placenent of a son or daughter with
t he enpl oyee for adoption or foster care.

(O In order to care for the spouse, or a son,
daughter, or parent, of the enployee, if such spouse, son,
daughter, or parent has a serious health condition.

(D) Because of a serious health condition that nakes
the enployee wunable to perform the functions of the
position of such enpl oyee.

6 The State, Laro, and the intervenor United States all argue
that theentire FMLAis at i ssue. W disagree. The constitutional
argument s i n support of the renai ni ng provi si ons have greater strength
and rai seissues (for instance, their inplications for fam |y rol es)
not at stake here. Those ot her provisions are not tested by t his case.
Assessing the provisions separately is not unprecedented, see,
e.g., Kazm er v. Wdmann, 225 F. 3d 519, 525 (5th Cir. 2000) ("[We
di scern no reason why t he provi si ons of one of the FMLA' s subsecti ons
coul d not validly abrogate the States' El event h Anendnent i mmunity even
i f the provisions of sone or all of the renai ni ng subsections fail to
do so."), and may be inportant where, as here, separate
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The first stepinassessingthevalidity of this personal
medi cal | eave provi sion as appropri ate enforcenent | egi sl ati on under
Section5inthe face of El eventh Anendnment i nmunity i s to determ ne
t he subst anti ve guarant ee of the Fourteenth Arendnent it is designedto
protect. The FMLA was explicitly enacted in part pursuant to
congr essi onal power under Section 5 of the Fourteenth Amendnent to
addr ess gender-based di scrimnation (as well as disability-based
discrimnation), inadditionto Congress's Articlel, Section 8 powers
under the Commerce Cl ause.

The findi ngs section of the statute provides, in pertinent
part:

(5) duetothe nature of the rol es of men and wonen i n our

society, theprimary responsibility for fam |y caretaking

often falls on wonen, and such responsibility affects the
wor king |ives of wonen nore than it affects the working
lives of nmen; and

(6) enpl oynment standards that apply to one gender only have

serious potential for encouragi ng enpl oyers to di scrimnate

agai nst enpl oyees and appli cants for enpl oynent who ar e of

t hat gender.

29 U.S.C §82601(a)(5)-(6). Therefore, the statute providesthat it is

t he purpose of the Act:

provi sions of the sane act enbody differing renedi al purposes.
Moreover, the Supreme Court has suggested that different
provisions of the sane act mght fare differently under this
El eventh Anendnent analysis, in that it declined to address
clainms arising under Title Il of the ADA in Garrett. See 531
Uus at ---, 121 S. C. at 960 n.1.

-18-



(4) toacconplish[the statutory goal s] i na manner that,

consistent with the Equal Protection Clause of the

Fourt eent h Amendnent, m ni m zes the potential for enpl oynent

di scri m nati on on the basis of sex by ensuring general ly

that | eave is available for eligible medical reasons

(including maternity-rel ated di sability) and for conpel |ing

famly reasons, on a gender-neutral basis; and

(5) to pronote the goal of equal enpl oynent opportunity for

wormen and nen, pursuant to such cl ause.
29 U.S.C. § 2601(b)(4)-(5).

The question, then, i s whet her the personal nedical | eave
provi si on of the FM.A appropri ately enforces the Fourteenth Arendnent’s
guar ant ee agai nst gender - based di scrim nation by the states. The scope
of constitutional protection agai nst gender-based di scri m nati on under
t he Fourteent h Amendnent i s broader than t hat agai nst nmere arbitrary
classifications. Were gender-based discrimnationis at i ssue, a

state nust justify its discrimnationby ashow ng of consi derably nore

than mererationality. See, e.g., United States v. Mrrison, 529 U S

598, 620 (2000). Cender-based di scri mnation viol ates equal protection
unl ess it "serves i nmportant governnental objectives and. . . the

di scrim natory neans enpl oyed are substantially related to the

achi evenent of those objectives.” United States v. Mirginia, 518 U S.
515, 533 (1996) (internal quotation marks omtted).

The personal nedi cal | eave provi sion of the FMLA at i ssue
does not directly address gender discrimnationonits face, but may
serve a prophylactic functionto prevent or deter unconstitutional

state actions. Cf. Hundertmark v. Florida Dep't of Transp., 205
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F.3d 1272, 1276 (11th Cr. 2000) (Equal Pay Act facially targets
gender di scrimnation and therefore validly abrogates the states'
El event h Amendnent i nmuni ty under Section 5). The issue, then, for
El event h Amendnent purposes, i s whether there is "congruence and
proportionality" between "the potential for enpl oynent di scrimnation
on t he basi s of sex" by a state and the FMLA' s provi si on of twel ve-
weeks | eave t o enpl oyees because of their own personal heal th probl ens.
Ve | ook only to t he gender- based di scri m nati on concerns of Congress.’

The Suprenme Court has not recently addressed t he i ssue of
congressi onal power to override a state's El eventh Arendnent i nmunity

t hrough | egi sl ati on desi gned t o prevent unconstitutional gender-based

"It isplainthat, under Garrett, there i s no congruence bet ween
t he personal nedi cal | eave provi sion and congressi onal authority to
abrogate El eventh Anmendnment immunity in addressing disability
di scrim nation under Section 5. Garrett held that the needed
congruence i n order to subject the stateto a private danmages action
for disability discrimnation was | acking in the Anericans with
Dsabilities Act. See Garrett, 531 U.S. at ---, 121 S. Ct. at 966-67.
| f adirect connectiontodisability discrimnationwas insufficient in
Garrett, thenthe indirect connectioninthe FMLA between disability
discrimnationandinability towork due to serious health problensis
surely insufficient toestablishcongruence, at | east onthe current
| egislative record. The United States concedes this point inits
brief.
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discrimnationinenploynment.® But seeFitzpatrick v. Bitzer, 427 U S,

445, 455 (1974). Rather, the two enpl oynent statutes it has consi dered
in this context address categories of discrimnation -- age
discrimnation inKinel and disability discrimnationinGirrett --
where the courts inpose a |lesser burden on a state to justify

discrimnatory practices. See Kinel, 528 U.S. at 83-84; Garrett,

531 U.S. at ---, 121 S. C. at 963-64. Even with the hei ghtened
standard of revi ewfor gender-based di scri m nati on, however, we do not
findthat thelegislative history sufficientlytiesthe FMLA s personal
medi cal |eave provision to the prevention of gender-based

di scrim nation by the states to survive El event h Amrendnent scruti ny.

In the absence of such history, we nust affirm

Def endi ng t he personal nedi cal | eave provisionw thinthe
context of theentire Act, Laro and the i ntervenor United States argue
t hat the FMLA as a whol e was noti vated to prevent gender di scrimnation
agai nst both nen and wonen, relying upon the foll ow ng rationale.

First, they say, the Act prevents di scrimnation agai nst nen; w t hout

8 The Suprene Court di d consider a gender-based justification
for legislationunder Section5inUnited States v. Mxrrison, supra,
assessing the private suit provisions of the Viol ence Agai nst Wnen
Act. Inthat case the Court concl uded that the provisions of VAWA at
i ssue went beyond Congress's Section 5 powers onthe ground that the
provi sions did not act to prevent unconstitutional state action,
i nstead targeting private behavior. 529 U S. at 626. Since the
Court found that VAWA did not target state action, it did not
address the Eleventh Amendnent analysis pursued in Kinel and
Garrett.

-21-



the Act's protection, men m ght be deprived of | eave opportunities and
t her eby deni ed t he opportunity to take equal responsibility for their
fam lies. Inturn, the absence of | eave opportunities for men, they
say, serves to reinforce general stereotypes that wonen are the proper
caregi vers, both for children and for other fam |y nenbers, and t hereby
f or ces wonen back i nto those stereotypical roles. Such stereotypes, so
rei nforced, deter enpl oyers fromhiring wonen or pronotingthemto
posi tions of equal responsibility vis-a-vis nen. The exi stence of such
a rei nforci ng dynam c was denonstrated, they say, by experience w th
respect tostatelawmaternity provisions: when maternity | eave for
wormren was nmandat ed by state | aw, enpl oyers reacted by refusingto hire
or pronote wonren. Thus, | egislationthat solely protectedwonenin an
effort to elimnate discrimnation perversely gave enpl oyers an
econom c i ncentive to discrimnate agai nst wonen. For these reasons,
t hey say, the FMLAinsi sts on gender-neutral | eave provisions. For
present purposes we accept all of that to be true.

| n def endi ng t he per sonal nedi cal | eave provi si on of the FMLA
as validly abrogating the states' El eventh Anmendnent i mmunity onthis
rational e, however, Laro and the United States nust denonstrate how
this particular provisioncontributes tothe broader purposes they
attributetothe Act as awhole. In doingso, the problens for Laro
and the United States are two-fold. First, in order for this

particul ar provisionto validly abrogate a state's El event h Amrendnent
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imunity, it must be linked through sonme nexus not just to such gender -
based problems in society at large, but specifically to
unconstitutional gender discrimnationby statesintheir capacity as
enpl oyers. Second, establishing this connectionis particularly
difficult for the personal nmedi cal | eave provi sion at i ssue, which, on
its face, only bears onthese concernsindirectly (likelythisis why
the plaintiff sought totie his casetothe other provisions of the
FMLA). The argunent that this provision validly abrogates New
Hampshire's El eventh Anmendnment i nmunity founders on this | ack of
congruence bet ween t he personal nedi cal | eave provi si on at i ssue here
and the prevention of gender-based discrimnation by states as
enpl oyers, because Congress has not found t he states to have engaged i n
t he specifi c gender-based di scrim natory practices this provision was
designed to prevent.

One rati onal e advanced t o def end t he provi sions -- that they
serve to counteract gender stereotypingonfamly roles-- is msplaced
as to the personal nedical | eave provision at issueinthis case. The
argunment i s not without sense. It proceeds as follows: enpl oyers
perceive that the primary responsibility for caretaking of famly
menbers i n our society tendsto fall on wonen; therefore, they presune
women wi || inevitably need to take | eave for such caret aki ng, and hence
will either beless |likely to hire wonen, or elsewi |l afford such

| eave to wonmen but not to nen, thus reinforcing gender roles.
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Therefore, the argunent concl udes, Congress m ght reasonably seek to
break t he cycl e of stereotypi ng and di scri m nation by requiri ng gender -
neutral | eave policies for famly care. This may all be true, but this
argunment does not go to the need for a personal nedical |eave
provision. Rather, it provides a rationale for the parental and
famly-care | eave provisions foundinthe first three subsections of
the FMLA, which are not at issue in this case.

Attentiontothe l egislative history reveal s that Congress's
primary notivation for includingthe personal nedi cal | eave provi sion
contai ned in subsection (D) was to protect famlies fromthe econom c
di sl ocati on caused by a fam |y nenber | osing his or her jobduetoa
serious nedical problem See S. Rep. No. 103-3, at 11 (1993),

reprintedin1993 U.S.C C A N 3, 13-14 ("The fundanmental rational e

for [a personal nmedical |eave] policy is that it is unfair for an
enpl oyee to be term nated when he or she is struck with a serious
illness and is not capabl e of working. Job | oss because of ill ness has
a particul arly devastating ef fect on workers who support thensel ves and
onfamlies where two i nconmes are necessary to nake ends neet or where
a singl e parent heads t he household."); id. at 12 (exanpl e of Frances
Wight); seealso H R Rep. No. 101-28(1), at 23 (1990) (" The tenporary
medi cal | eave requirenent is intended to provide basic, humane
protectiontothefam |y unit whenit is nost in needof help. It will

al so hel p reduce the soci etal cost born by governnment and private
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charity."). This concernclearly goes to Congress's power under the
Commerce Cl ause and not Section 5.

A secondary notivation that appears in the | egislative
hi story i s a concern to protect workers who were tenporarily disabl ed
by serious heal th probl enms fromdi scri m nati on on account of their
medi cal condition. See S. Rep. No. 103-3, at 12 (citing testinony of
Ms. Bar bara Hof f man, Vice President of the National Coalition for
Cancer Survivorship, statingthat a quarter of all cancer survivors
face "sonme form of enploynent discrimnation" and that "such
di scrimnation agai nst qualified enpl oyees costs society mllions of
dollars in | ost wages, | ost productivity and needl ess disabilities
paynents"); H R Rep. 101-28(1), at 23 ("[ A] worker who has | ost a job
due to a serious health condition often faces future discrimnationin
finding ajob which has even nore devastati ng consequences for the

wor ker and his or her famly."); see also Kazm er v. Wdmann, 225 F. 3d

519, 527 n.31 (5th Cir. 2000). Garrett has effectively di sposed of
that disability rational e as sufficient basis to overcone El eventh
Amendnment i mmunity.

Nevert hel ess, the United States and Laro contend t hat the
prevention of gender-based di scrim nation al so notivated Congress in
enacting t he personal nedi cal | eave provi sion of the FMLA, and hence
t hat provi sion does val idly abrogate the states' El event h Anendnent

immunity. They suggest that the provision counters gender-based
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discrimnationintwo respects: first, it prevents discrimnation
directly on the basis of pregnancy; and, second, it underm nes
incentives to discrimnate agai nst wonen i ndirectly on the basis of
st ereotypes about wonmen due to pregnancy.® These clainms are not
irrational. Nonethel ess, where t he connecti on between t he provi si on at
i ssue and gender-based discrimnation is indirect at best, it is
i ncumbent on Congress either to establish a clear link to the
preventi on of unconstitutional gender discrimnationor toidentify
probl ematic state practices to whichthe provisionresponds. Here
there is noindicationthat Congress found such a probl emon t he part

of states as enpl oyers.

9 A third way in which the personal nedical |[eave
provi sion m ght possibly be justified as responding to a threat
of unconstitutional gender discrimnation is that it serves to
elimnate the risk of discrimnatory treatnent of nen in | eave
policies. Wile the legislative record suggests that nmen nmay
have been treated in a discrimnatory fashion with respect to
parental |eave, see, e.9., S Rep. No. 103-3, at 14-15
(discussing studies by the Bureau of Labor Statistics
highlighting the discrepancy between the availability of
maternity and paternity |eave), and perhaps |leave to care for
famly menbers, there is no suggestion that nen were
di sadvantaged in personal nedical |eave policies, nor, in
particular, is there any reason to think fromthe |egislative
record that states as enployers disadvantaged nen in offering
nmedi cal | eave in a way that coul d be considered di scrimnatory.
I ndeed, nen are protected from inequitable |eave policies
offered by either private or public enployers in any case by
Title VI1's prohibition of discrimnation in enploynent on the
basi s of sex.
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The United States and Lar o advance t he fol | ow ng ar gunent,
attenpting to connect the personal nedical | eave provisiontothe need
to conbat gender discrinmnation on the part of state enployers.
Enpl oyers m ght assune that wonmen wi || requi re greater acconmodati on at
work as aresult of pregnancy-rel ated disability, and therefore be nore
reluctant to hire wonmen or place them in positions of equal
responsi bility. The personal nedical | eave provision, they say, by
af fordi ng nmedi cal | eave for any "serious health condition," mtigates
this incentiveto discrimnate because it pl aces nen and wonen on equal
footingwithrespect to nedical | eave. See S. Rep. No. 102-68, at 35
(1991) ("Becausethe bill treats all enpl oyees who are tenporarily
unabl e to work due to serious health conditions inthe same fashion, it
does not create the risk of discrimnation agai nst pregnant wonen posed
by | egi sl ati on whi ch provi des job protection only for pregnancy rel at ed
disability."). Thereis noshow ng, however, that establishes any
nexus between gender-neutral medical |eave for one's own health
condi ti ons and the prevention of discrimnation onthe basis of gender

on the part of states as enplovers.

We understand the problemin these ternms. |In 1976, the

Suprenme Court held that discrimnationonthe basis of preghancy was

not gender-based discrimnationwthinthe neaningof TitleVII. See
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CGeneral Elec. Co. v. Glbert, 429 U. S. 125 (1976).1° Congress reacted

to this decision, anending the definition sectionof Title VIl such
that its prohibition of discrimnationonthe basis of sex enconpassed
pregnancy di scrim nation. See Pregnancy D scrimnation Act, Pub. L.

No. 95-555, 92 Stat. 2076, 42 U.S. C. 8§ 2000e(k); see al so Newport News

Shi pbui I di ng and Dry Dock Co. v. EEOCC, 462 U.S. 669, 676 (1983).

Congress' s concl usi on t hat gender and pregnancy were sufficiently
related that barring pregnancy discrimnation served the end of
preventi ng gender-based di scrim nationwas quite rational; indeed, as
t he Supreme Court recently suggested, the potential for pregnancy is
one i mrut abl e characteri stic which di stingui shes nen fromwonen and

consequently has definitereal |ife consequences. See Nguyen v. | NS,

531 U.S. ---, 121 S. Ct. 2053, 2061 (2001). In enacting the PDA,
Congress was expressly concerned with the i ssues of gender-based
di scrim nati on nowadvanced i n def ense of subsection (D) of the FM.LA
See HLR. Rep. No. 95-948, at 6-7 (1978) ("[T] he consequences of [ ]

di scrim natory enpl oynent policies on pregnant wonen and wonen i n
general has historically had a persistent and harnful effect upontheir
careers. Wmnen are still subject tothe stereotype that all wonen are

mar gi nal workers. Until a woman passes the chil d-bearing age, sheis

10 The Suprene Court had earlier held that cost-justified
di scrimnation on t he basi s of pregnancy  was not
unconstitutional gender discrimnation under the Fourteenth
Arendnent. See Geduldig v. Aiello, 417 U.S. 484 (1974).
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viewed by enployers as potentially pregnant. Therefore, the
el i mnation of discrimnation based on pregnancy i nthese enpl oynent
practices inadditionto disability and nedi cal benefitswill goalong
way t owar d provi di ng equal enpl oynment opportunities for wonen .
")

The PDA af f ect ed gender di scrimnation|awin two respects:
(1) wonen can no | onger be treated differently i n enpl oynent because of
pregnancy, childbirth, or rel ated nedi cal conditions (or stereotypes
about the sanme); and (2) if an enpl oyer chooses to offer benefit
prograns, then those prograns nust cover pregnancy, chil dbirth, and
rel at ed nedi cal conditions. Medical insurance and | eave policies, if
of fered t o enpl oyees, have to cover pregnancy. Thus the PDAitself
oper ates to acconpl i sh nuch of what i s nowof f ered as t he gender - based
rational e for subsection (D) of the FMLA, since it mandat es equi val ent
treatnent of all tenporarily disabl ed workers, includingthose di sabl ed
because of pregnancy-rel ated conditions. |ndeed, tothe extent that
states provide leave to male enployees for tenporary nedical
condi tions that render themi ncapabl e of wor ki ng, but do not provide
simlar | eave t o wonen who are pregnant (or vice versa), Title VIl as
anended by the PDA affords a federal right to relief.

The PDAdid |l eave agapinits coverage: those enpl oyers who

di d not offer benefit packages for | eave at all. The FMLAcl oses this
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gap i n coverage by requiring nedi cal | eave for pregnancy. ! But there

isnothinginthelegislative history whichindicates the states posed
t his "gap" problem |Indeed, the only direct evidence regardi ngthe
actual leave policies of public sector enployees in the

| egi sl ative record suggests that state enployers did not fall

into the "gap" left by the PDA. See The Family and Medi cal

Leave Act of 1989: Hearings on HR 770 Before the Subcomm on

Labor - Managenent Relations of the Comm of Educ. and Labor,

101st Cong. 45, 51 (testinony of Gerald MEntee, President of
the Anerican Federation of State, County, and Minicipal
Enpl oyees, stating that the union had successfully negoti ated
| eave policies for a vast nunber of its nenbers with public
sector enpl oyers).

The argunent for subsection (D) isthat, at | east intheory,
these two requirenments created a new problem while the i ssue of
di scri m nati on agai nst pregnant wonen was sol ved by nandat ory pregnancy
| eave, this solution had the effect of i nposing the costs of these

| eaves on enpl oyers; thisledtothe concernthat these costs woul d

i nduce enpl oyers to respond by not hiring wonmen who had t he potenti al

1 Inthe FMLA |l egi sl ative history, Congress di scussed the
gap left by the PDA with respect to enployers who denied
benefits to all workers. See H R Rep. No. 103-8(I1), at 11
(1993).
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t o be pregnant. Thi s newproblem the argunent goes, woul d be sol ved
by requiring medical | eave for all enpl oyees with serious nedi cal
probl ens, as subsection (D) of the FMLA does. The | arger concept that
speci al treatnent of one gender canleadto discrimnationisreflected
inthe testinony before the Senate that | egislation which provides job
protectiononly for pregnancy rel ated di scrim nation created the risk
of di scrimnation agai nst pregnant wonen. See S. Rep. No. 102-68, at
35(1991). The argunent i s made t hat enpl oyers, despite t he PDA and
despite the nondiscrimnationinhiring provisions of TitleVIl, would
not hi re wonmen who coul d becone pregnant and t ake | eave because t hey
coul d be nore costly. ' As to assessi ng whet her the states as enpl oyers

posed such ri sks, ¥ eveninlight of the requirements of the PDA and

12 That ri sk woul d seemto be greatest, at | east in theory,
anong enpl oyer s who had escaped t he PDA' s | eave requi renents (because
t hey offered no | eave t 0 anyone) but who were now caught by the FMLA' s
requi rement giving pregnancy | eave. But as we noted before, thereis
no evidence inthe legislativerecordthat the states present a "gap"
probl em

13 There are variations on the argunent that neutral |eave
provisions run the risk of creating incentives to discrimnate.
One variant (though not raised directly by Laro or the United
States) distinguishes between concern for wonen as potenti al
t akers of pregnancy | eave and concern for wonen as |ikely takers
of leave for famly caretaking. The contention begins with a
fear that enployers will be less likely to hire or pronote wonen
because they believe that wonen will be nore likely than nen to
t ake advantage of the famly |eave provisions in 29 U S C 8§
2612(a)(1)(B) and (C). The fact that both nmen and wonen are
entitled to famly |eave, thus achieving desired neutrality,
only solves part of the problem the argunent goes. Ei t her
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Title VI, we think the El event h Amendnment requires greater i nformation
from Congress as to whether such a risk is real

Only two references inthe legislative history arereliedon
tolink such discrimnationto actual state practices. The first
concerns a general statenent nmade twi ce at a congressi onal hearing
asserting that public sector | eave policies do not vary nmuch from

private sector policies. See The Parental and Medi cal Leave Act of

1986: Hearings on H R 4300 Before the Subconm on Labor - Managenent

Rel ati ons and t he Subconm on Labor St andards of the Comm on Educ. and

Labor, 99th Cong. 30; id. at 147. Perhaps this is so, but it is
insufficiently informative as to what the fl aws were inthe states'
practices for Eleventh Amendnent purposes. The second piece of

information relieduponis an attachnment to a House Comm tt ee Report,

because of stereotypes or because wonen actually take | eave for
famly caretaking nore often, the claimis, these provisions of
the FMLA (by increasing the projected costs of wonen enpl oyees)
create new incentives not to hire or pronote wonen. Those
incentives are powerful enough, the argunment proceeds, to
override the incentives not to discrimnate provided by Title
VI1 and the PDA. |n consequence, according to this theory, the
nunber of nen taking |eave nust be increased through the
creation of the personal nedical |eave provision in subsection
(D). This undercuts any presunption that wonmen will be nore
likely to take | eave than nen.

This theory as to the effects of the new famly | eave
provi sions on the future behavi or of enployers does not appear
to be what concerned Congress in enacting the personal nedical
| eave provision, however. Certainly Congress never nmade any
findings to this effect with regard to states as enployers.
Wthout nore, this theory does not suffice.
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whi ch si nply i ndi cates that 28 of the 50 states had not enacted state
| aws requiring fam |y and nedi cal | eaves inthe private sector. See
H R Rep. No. 103-8(1), Attachnent B(1993). Thistellsuslittle, if
anyt hi ng, about whet her the states thensel ves had not hired wonen
because of the ri sk of having the costs of pregnancy | eave i nposed on
them thus indicating aneedfor personal nedical | eave for all under
t he FMLA subsection (D) inorder to avoid creating di sincentivesto
hire wonen. It may be that such a probl emexi sts, but Congress di d not
findthat to beso. If it had, we woul d have a different case before
us.

Inorder tovalidly abrogate the states' El event h Anendnent
i mmunity, enforcenent |egislation nust have a congruence to the
constitutional evil to be prevented. Here, thereisnoidentifiedlink
bet ween thi s particul ar provi sion and any pattern of discrimnatory
stereotyping onthe part of states as enployers. Onthisrecord, the
personal nedical |eave provision of the FMLA does not exhibit a
sufficient congruence to the prevention of unconstitutional state
discrimnationto validly abrogate the states' El event h Amendment
imunity. Wthout nore, then, these |l egislative responses are out of
proportiontothe preventive objective as to states as enpl oyers and

cannot be understood to be designed to prevent unconstitutional
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behavior.* Cf. City of Boerne, 521 US. at 520 (requiring

congruence and proportionality). But see Kazmi er v. Wdnmann, 225

F.3d 519, 533 (5th Cir. 2000) (Dennis, J. dissenting); Garrett v.

University of Ala. Bd. of Trustees, 193 F. 3d 1214, 1220 (11th Cir.

1999) (subsequent history omtted) (Cook, J., concurringin part and
di ssenting in part).

To summari ze, t he personal nmedi cal | eave provi sion of the
FMLA, 8 2612(a)(1)(D), on its face has no direct connection to

preventi ng unconstitutional gender discrimnation by state enpl oyers.

. Hundertmark, 205 F.3d at 1276. The argunents advanced to

connect that particul ar provisionto preventing gender di scrimnation
by st at es as enpl oyers are too attenuated, inthe absence of a stronger
| egislativerecord, toall owCongress to abrogate a state's El eventh
Amendment i nmuni ty under t he auspi ces of Section 5. Accordingly, we
affirmthe dism ssal of Laro’s conplaint. The result we reach is
consistent with that of every circuit that has addressed the i ssue with
regard to 29 U.S.C. 8§ 2612(a)(1)(D) of the FMLA. See Lizzi v.

Al exander, --- F.3d ---, 2001 W 694506 (4th Cir. June 20, 2001);

Chittister v. Departnment of Cnty. and Econ. Dev., 226 F. 3d 223 (3rd

14 We pause to reject an argunent made by the State. The State
suggests that only intentional acts of discrimnation my ever be
reached by a federal statute under the enforcenent cl ause. W do not
read t he El event h Amrendnent juri sprudence t hat way, and t he ar gunent
contravenes the rul e that Congress is free under Section 5 to act

prophylactically as well asrenedially. E.qg., Kinel, 528 U S. at 81.
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Cir. 2000); Townsel v. Mssouri, 233 F.3d 1094 (8th Cir. 2000);

Kazmer, 225 F. 3d at 527-29; Sins v. University of dncinnati, 219 F. 3d

559, 566 (6th Gr. 2000); Hale v. Mann, 219 F. 3d 61, 69 (2d Cir. 2000);

Garrett v. University of Ala. Bd. of Trustees, 193 F.3d at 1219.

Whi | e we hol d t hat t he personal nedi cal | eave provi si on of
t he FMLA does not val i dly abrogate the El event h Amendnment i mmuni ty of
t he states as enpl oyers fromprivat e damages acti ons, ot her renedi es

remain. As was the caseinGarrett, see531 U S. at ---, 121 S. C. at

968 n. 9, the United States nay choose to pursue its own acti ons agai nst
New Hanpshire (or other states violating the provi sions) to enforce the
FMLA and recover damages. See 29 U. S.C. 8§ 2617(b) (2) (enpoweringthe
Secretary of Labor to bring civil actions to recover damages for
violations of the FMLA). Private parties may al so enforce the
substantive requi rements of the provision agai nst states through
i njunctive actions agai nst state officials rather than through suits

for noney damages. See, e.qg., Garrett, 531 U. S at ---, 121 S. . at

968 n.9. Simlarly, NewHanpshire may voluntarily choose to provide
for state enpl oyees the sane privately enforceable right to FMLA
per sonal nedi cal | eave enj oyed by nost private sector enpl oyees (and
many st at e enpl oyees, under state |l aw), either by consentingto suit in
federal court or providi ng an enforceabl e state renedy. But onthis
| egi sl ative record, Congress does not have the power to enpower a

federal court to force NewHanpshire to pay danages to an enpl oyee for
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failingto provide such | eave through a private enforcenent actionif
the state has not consented or waived its inmunity.

Affirmed. Each party to bear its own costs.

Di ssent foll ows.
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LI PEZ, Circuit Judge, dissenting. Thenajority opinionis

a carefully reasoned and narrow y drawn anal ysis of the El eventh
Amendnent i ssue rai sed by the applicationinthis case of the personal
medi cal | eave provisionof the FMA, 29 U. S.C. § 2612(a)(1)(D). It
reflects the viewthat the |l egislativerecordinvoked by Laro and t he
i ntervenor United States i n support of that provisionis aninadequate
basi s for the abrogati on of state sovereignimmnity inlight of the

Suprene Court decisions inKinel v. Fla. Bd. of Regents, 528 U. S. 62

(2000), and Bd. of Trustees of the Univ. of Ala. v. Garrett, 121 S. Ct.

955 (2001). It notes correctly that the other circuits addressing
sim | ar cases have found t he states i nmune fromsuits for danages under
the FMLA. | recogni ze the wei ght of these precedents. Neverthel ess,
| must respectfully dissent.

In Kimel and Garrett, where the Suprene Court invalidated

congressi onal abrogation of state sovereigninmunity inthe ADEA and
ADA, respectively, the Court reviewed |l egislationrequiring statesto
alter age- and disability-related practices that, under rational basis
revi ew, woul d not be adj udged constitutional violations under Section
1 of the Fourteenth Anmendnent. State actions involving gender
di scrim nation are subj ect to hei ghtened scrutiny, not rational basis
review. |n applyingthe congruence and proportionality test tothe
FMLA' s prophyl actic schenme, and the | egi sl ative record supportingit,
we shoul d recogni ze that t he hei ght ened scrutiny standard, and t he

Suprene Court precedent applyingit to clains of gender di scrimnation,



require greater deference to congressi onal acti on addressi ng gender
discrimnation. Relatedly, | thinkit isinappropriatetoevaluatein
i sol ati on a personal nedical | eave provision that suppl ements the
car et aki ng provi sions of the FMLAwi th an i nportant protection for
worren agai nst gender discrimnationinenploynent. | would vacate the
di strict court decisiondismssingLlLaro's action for damages agai nst
the State of New Hanpshire.
l.

InCity of Boerne v. Flores, 521 U. S. 507 (1997), the Suprene

Court set forth the congruence and proportionality test applicableto
remedi al and prophyl acti c measur es enact ed by Congress pursuant to
Section 5 of the Fourteenth Anendnent. The test first requires "a
congruence bet ween t he nmeans used and t he ends to be achieved."” 1d. at
530. Additionally, thelegislationmnmy not be "so out of proportionto
a supposed renedi al or preventive object that it cannot be under st ood
as a response to, or designedto prevent, unconstitutional behavior."
Id. at 532. As this |anguage suggests, the congruence and
proportionality test is malleable. "The appropri ateness of renedi al
measur es nmust be consideredinlight of the evil presented. Strong
nmeasur es appropri ate t o address one har mmay be an unwarrant ed r esponse
to another, lesser one." |[d. at 530 (citations omtted).

The | egi sl ation at i ssue i nBoerne, the Religi ous Freedom

Restoration Act (RFRA), prohibited the federal, state and | ocal
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governnments from"' substantially burdeni ng' a person's exercise of
religion even if the burden results from a rule of general
applicability,” unl ess t he governnent coul d denonstrate both that the
burden was i n furtherance of a conpel | i ng governnent i nterest and t hat
therul e was the | east restrictive nmeans of achi eving that interest.
Id. at 515. The Court found the scope of the RFRAto be so broad as to
"ensure its intrusionat every |l evel of governnent, displacing|aws and
prohi biting acti ons of al nost every description and regardl ess of
subj ect matter." 1d. at 532. Because t he RFRA was so sweepinginits
i npact, the court concluded that "[t]he stringent test RFRA demands of
state laws refl ects a |l ack of proportionality or congruence between the
means adopted and the legitinate end to be achieved."” 1d. at 533.
In Kinel, where age discrimnation was the basis for
Congr essi onal abrogati on of state sovereignimunity, the Supreme Court
found a | ack of congruence because "t he substantive requirenents the
ADEA i nposes on the state and | ocal governnents are di sproportionateto
any unconstitutional conduct that concei vably coul d be targeted by t he
Act." 528 U.S. at 83. Simlarly, inGirrett, where disability was the
basi s for abrogation, the Court concluded that "[e]ven were it possible
to squeeze out of these exanples [fromthe | egislative record] a
pattern of unconstitutional discrimnationbythe States, therights

and renedi es creat ed by t he ADA agai nst t he States woul d rai se t he sane
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sort of concerns as to congruence and proportionality as were found in

City of Boerne." 121 S. Ct. at 966.

I n cases i nvol ving age and disability, "the exercise of
congressi onal Section 5 power nust be congruent and proportional to
behavi or that a court woul d hol d unconstitutional under rational basis

review. " Robert C. Post & Reva B. Si egel, Equal Protection by Law

Federal Antidiscrimnation LeqgislationAfter Morrisonand Kinmel, 110

Yale L.J. 441, 461 (2000). However, as the Court nade cl ear i nKinel,
thejudicial inquiry inthese stateimunity cases does not endwith a
j udgnment on the congruence of the |egislation:

That the ADEA prohibits very little conduct

likely to be held unconstitutional, while
significant, does not al one provi de the answer to
our 8 5 inquiry. Difficult and intractable
probl ens often require powerful renedi es, and we
have never hel d that 8§ 5 precl udes Congress from
enacti ng reasonabl y prophyl actic | egi sl ati on.

Qur task is to determ ne whether the ADEAis in
fact just such an appropri ate renedy or, instead,

merely an attenpt to substantively redefinethe
States' | egal obligations with respect to age
di scrim nation. One neans by whi ch we have nade
such adetermnationinthe past i s by exam ni ng
the | egi sl ative record containingthe reasons for
Congress' action.

Kinmel, 528 U.S. at 88.

In Kinmel and again in Garrett, the Court found the
| egi sl ative record i nadequat e. Regardi ng t he ADEA, the Court rul ed
t hat "Congress never identified any pattern of age di scrim nati on by

the States, nuch | ess any di scrim nati on what soever that rosetothe
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| evel of constitutional violation. The evidence conpiled by
petitioners to denonstrate such attention by Congress to age
discrimnationbythe States falls well short of the mark." Kinel, 528
U S at 89. InGarrett, "[t]helegislative record of the ADA.

sinply fails to showthat Congress didinfact identify a pattern of
irrational state discrimnationin enploynent agai nst the di sabled.”
121 S. &. at 965. The Court noted further that: "Under rational basis
revi ew, where a group possesses di stingui shing characteristics rel evant
tointerests the State has the authority to inplenent, a States's
decisionto act onthe basis of those di fferences does not giveriseto
a constitutional violation." [|d. at 963 (quotations omtted).

1.

The Suprenme Court has not yet applied the congruence and
proportionality test toalegislativerecord supporting prophylactic
measur es ai ned at gender discrimnation. InKinel, the Court noted an
inportant difference between age classifications and gender
classifications:

Age cl assifications, unlike governnental conduct

based on race or gender, cannot be characterized

as 'so sel domrel evant to t he achi evenent of any

legitimte state interest that | aws grounded in

such considerations are deened to reflect

prej udi ce and anti pathy.' O der persons, again,

unl i ke those who suffer discrimnation onthe

basi s of race or gender, have not been subj ect ed
toa'history of purposeful unequal treatnent.’
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528 U.S. at 83 (citations omtted) (enphasis added).

When gender cl assifications are bei ng consi dered, rati onal basis review
gi ves way to hei ghtened scrutiny, whereby | egislation involving
"classifications by gender nust serve i nportant governnental objectives
and nust be substantially rel ated to achi evenent of those objectives."

Craig v. Boren, 429 U. S. 190, 197 (1976); see al so M ssi ssi ppi_Univ.

for Woren v. Hogan, 458 U.S. 718 (1982).

The application of hei ghtened scrutiny to governnent al
classifications based on gender has i nportant i nplications for the
appl i cati on of the congruence and proportionality test to prophylactic
| egi sl ati on enact ed pursuant to Section 5 of the Fourteent h Anendnent .
The uni verse of constitutional governnental conduct based on age and
disabilityislarge, giventhe applicability of rational basis revi ew.
The uni ver se of constitutional governnental conduct based on gender is
smal |, giventhe applicability of hei ghtened scrutiny. Therefore,
"hei ght ened scrutiny creates nore roomfor Congress to act under

Section 5 because the uni verse of potential unconstitutional actions by

the states is nmuch larger.” Brian Ray, Note, "Qut the W ndow'?

Prospects for the EPA and the FLA after Kinel v. Florida Board of

Regents, 61 Chio St. L.J. 1755, 1783 (2000). Put another way,
| egi sl ati on desi gned to prevent gender di scrimnation presunptively
captures a w der range of unconstitutional conduct than | egi sl ation

ai med at age or disability discrimnation. Inthis sense, gender-
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protective | egislation has a better chance of passing nmuster as
"reasonabl y prophylactic.” Inportantly, the Suprenme Court has stated
enphatically that it has "never held that § 5 precl udes Congress from
enacti ng reasonabl y prophyl actic |l egislation.” Kinel, 528 U.S. at 88.
In ny view, the personal nedical |eave provision of the FMLA is
reasonabl y prophylacticinthe sensethat it is aninportant conponent
of a legislative schene designed, in part, to prevent gender
di scrim nati on agai nst wonen by enployers, including state enpl oyers.
[,

The FMLA | eave provisions entitle an eligible enployeeto
t wel ve weeks of unpai d | eave duri ng any twel ve- nont h peri od f or one or
nore of the follow ng:

(A) Because of the birth of a son or daught er of

t he enpl oyee and i n order to care for such son or

daughter; (B) Because of the placenent of a son

or daughter with t he enpl oyee for adopti on or

foster care; (C In order tocare for the spouse,

or a son, daughter, or parent of the enpl oyee, if

such spouse, son, daughter, or parent has a

serious health condition; (D) Because of a

serious health conditionthat makes t he enpl oyee

unabl e to performthe functions of the position

of such enpl oyee.
29 U.S.C. § 2612(a)(1) (2001).
Provisions (A), (B) and (C) inthis schene all invol ve unpai d | eave for
t he purpose of caring for another fam |y nmenber. Only provision (D)

provi des unpai d | eave because of the personal nmedi cal condition of the

enpl oyee. Sone hi story enphasi zes why | eave prograns limtedtothe
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need of an enpl oyee to care for anot her fam |y nmenber can di sadvant age
wonen.

Before 1978 there was no federally required parity inthe
al | onance for pregnancy and si ck | eave, a ci rcunstance whi ch prevented
many wonen froment eri ng and advanci ng i n t he wor kf orce al t oget her.
Even if sick | eave were avail abl e, pregnancy was often excl uded from
t hi s benefit, maki ng the policy onethat favored nmen and | eft wonen who
want ed t o have chil dren out of ajob. The Pregnancy D scrim nati on Act
(PDA), 92 Stat. 2076 (1978), sought to rectify this inequity by
af fordi ng sone entitlenent to pregnancy-rel ated | eave. Enpl oyers who
provi ded si ck | eave for other conditions wererequiredto offer the
sanme | evel of benefits for maternity | eave. 42 U. S.C. § 2000e(Kk).
Wi | e t hi s change surel y gave worren sone i ncreased opportunity to enter
t he wor kpl ace, it | eft unaddressed t he presunption t hat wonen of chil d-
beari ng age would take nore | eave and were thus | ess desirable
enpl oyeesinthefirst place. As aresult, "enployers m ght findit
cost-effective todiscrimnate agai nst marri ed wonen of chil d-beari ng
age, since these wonen woul d end up costing a firmnore than they
contributetoitsworth.” S Rep. No. 102-68, at 73 (1991) (testinony
of econom st Deborah Wal ker). The protections that the PDA was
intended to provide ulti mately had sone negati ve i npact on wonen's

wor kpl ace opportunities.

- 44-



Agai nst this background, Congress enacted an FMLA schene
whi ch i ncl uded t he personal nedi cal | eave provision. The Act states:
"Congress finds that . . . enploynment standards that apply to one
gender only have serious potential for encouragi ng enployers to
di scri m nat e agai nst enpl oyees and appl i cants for enpl oynent who are of
t hat gender."” 29 U.S.C. 8§ 2601(a)(6). The Act seeks to achieveits
pur poses "in a nmanner that, consistent with the Equal Protection d ause
of the Fourteenth Anmendnent, m nim zes the potential for enpl oynent
di scrimnation onthe basis of sex by ensuring generally that |eaveis
avail abl e for eligi ble nedical reasons (including maternity-rel ated
di sability) and for conpelling fam |y reasons, on a gender - neutr al
basis. . . [and] to pronote t he goal of equal enpl oynent opportunity
for wonen and nen." 29 U.S.C. 88 2601(b)(4) & (5).

I n reports precedi ng enact nent of the FMLA, there was cl ose

attentiontothe need for a personal nedical | eave provisioninthe

FMLA. The Senate Committee on Labor and Human Resources reported:

[ A] significant benefit of the tenporary nedical
| eave provi ded by the | egi slationis the formof
protection it offers wonen workers who bear
children. Becausethebill treats all enpl oyees
who are tenporarily unabl e to work due to serious
heal th conditions inthe same fashion, it does
not create the risk of discrimnation agai nst
pregnant wonen posed by |egislation which
provides job protection only for pregnancy
related disability. Legislation solely
protecti ng pregnant wonen gi ves enpl oyers an
econom ¢ i ncentive to di scrimnate agai nst wonen
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in hiring policies; legislation helping all
wor kers equal ly does not have this effect.

S. Rep. No. 102-68, at 35 (1991).
The House Conmmi ttee on Educati on and Labor nade t he sane point inits
report on the | egislation:

The FMLA addr esses t he basi c | eave needs of all

enpl oyees. It covers not only wonen of

chi |l dbeari ng age, but all enpl oyees, young and

ol d, mal e and femal e, who suffer froma seri ous

heal th condition, or who have a fam |y nmenber

wi th such acondition. Al awproviding speci al

protection to women or any defined group, in

addi ti on to beinginequitable, runstherisk of

causing discrimnatory treatnent. [This

| egi sl ation], by addressing the needs of all

wor kers, avoids such a risk.
H R Rep. No. 103-8, pt. 1, at 29 (1993).1

| f Congress had drawn a line at | eave for caring for ot her
fam |y nmenbers, thereis greater |ikelihoodthat the FMLAwoul d have
been perceived as further reason to avoid granting enpl oynent
opportunities towonen. Heretofore, wonen have provi ded nost of the
child and el der care, and | egi sl ati on that focused on these duties
coul d have had a del et eri ous i npact because of the preval ent notion

t hat wonen t ake nor e advant age of such | eave policies. Theinclusion

of personal nedical | eaveinthe schenme, unrel ated to any need to care

1| acknow edge that Congress's adoption of the personal
nmedi cal |eave provision also reflected concerns for economc
di sl ocation and discrimnation related to nedical conditions.
Those additional concerns do not detract from the significance
of Congress's concern for gender discrimnation.
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f or anot her person, undermn nes t he assunpti on t hat wormen are the only
ones taki ng | eave because nen, presumably, are as |likely as wonento
get sick. To be sure, the caretaking provisions of the Act, prongs (A
t hrough (C), protect nen and worren fromgender di scrim nati on by gi ving
men t he opportunity to assunme equal responsibilities for the care of
their famlies and by shi el di ng wonen fromt he st ereot ype t hat assi gns
such roles to women. These provisions serve inportant goals
i ndependently of prong (D), the personal nedical | eave provision. For
t he reason st at ed, however, the inclusion of the personal nedi cal | eave
provision in the FMLAis also particularly inportant to wonmen in
protecting them agai nst gender discrimnation.

I nterestingly, thereis some early evidence that the FMLAis
wor ki ng as the drafters had hoped. Under the FMLA, 41. 8 percent of all
| eave-takers are nen, with neninvoking the FMLAfor parental | eave

pur poses i n conpar abl e nunbers t o wonen. Conmi ssion on Fam |y and

Medi cal Leave, A Wir kabl e Bal ance: Report to Congress on Fanmi |y and

Medi cal Leave Policies 75 (1996). A study of both private and public

sector enpl oyers foll owi ng FMLA i npl enent ati on found that "differences
i n usage rates by industry were not related to the percent of the
wor kf orce that was female. . . . [E]larly indications are that both
genders are maki ng use of the Act." Holly B. Tonpson and Jon M

Werner, The Fanmily and Medi cal Leave Act: Assessing the Costs and

Benefits of Use, 1 Enpl oyee Rts. & Enpl oynent Pol'y J. 125, 147 (1997).
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It i s possible, if not probable, that the inclusion of the personal
nmedi cal | eave provi sion has hel ped account for the increase in nen such
as Stephen Laro accessing | eave.

The history that | ed to the inclusion of the personal nedi cal
| eave provisioninthe FMLA, and t he evi dence of its effectiveness,
hi ghl i ght the congruence between this prophylactic neasure and
potentially di scrimnatory conduct by state enpl oyers. Under thelens
of heightened scrutiny, such enployers would be acting
unconstitutional ly if they deni ed wonen equal enpl oynent opportunities
because of stereotypical views that wonen are the primary caregivers,
and hence t he greater enpl oynent risks. The FMLAattenpts to blunt the
force of such stereotypes and such di scri m nat ory conduct by i ncreasi ng
t he odds that nmen and wonen wi Il i nvoke | eave provisions in equal
nunbers. Unlike the ADEA provision under reviewin Kinmel, which
"prohibit[ed] verylittle conduct |ikely to be held unconstitutional,"
Kinel, 528 U. S. at 88, the personal nedical | eave provision of the FMLA
attenpts to prevent conduct by a state enployer that would be
unconstitutional. Al though this congruence does not di spense with the
need for Congress to justify its invocation of Section 5 of the
Fourteenth Anmendnent to abrogate the imunity of the states, this
congruence does nean that t he burden of justification should beless
than that applied by the Court in Kinel and Garrett.

V.
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The | egi sl ative record i ncl udes substantial material drawn
fromthe private sector about the need for the FMLA general |y, and t he
need f or a personal nedical | eave provision specifically. Indeed, the
| egislativerecordisrepletewth evidence fromthe private sector
t hat because wonmen generally had greater access to maternity and
parental | eave, sone enpl oyers were reluctant to hire them See Sanuel

| ssachar of f & E yse Rosenbl um Wonen and t he Wor kpl ace: Accommodat i ng

t he Demands of Pregnancy, 94 Colum L. Rev. 2154, 2196 (1994) (quoting

testinony fromthe United States Chanber of Conmerce expl ai ni ng: " Faced
wi t h mandat ed parental | eave, a busi ness owner choosi ng bet ween t wo
gual i fi ed candi dates - one nal e and one femal e - woul d be tenpted to
select themale.").? One hearing statenment from21987 concl uded: "The
| ack of uni formparental and nedi cal | eave policiesinthe work place
has created an environment where discrimnationis ranpant.” The

Par ent al and Medi cal Leave Act of 1987, Heari ngs before t he Subconm of

t he Senat e Comm on Labor and Hunman Resources, Part 2, 100t h Cong. 536

2 The article also cites poll figures that show enpl oyers
admtting a tendency not to hire young wonen in the face of
| eave legislation. 1d. at 2196 n. 169 (citing 139 Cong. Rec.
H368 (daily ed. Feb. 3, 1993) (statenent of Rep. Dreier) and 137
Cong. Rec. HO748 (daily ed. Nov. 13, 1991) (statenent of Rep.
DeLay)). Wile this data was used to counter argunents in favor
of the FMLA, it is not logically consistent to conclude that
|l eveling leave policies across genders would nake the
ci rcunst ance of wonen nore grave.
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(1987) (comments of Peggy Montes, Mayor's Conm ssion on Wonen's

Affairs, City of Chicago) [ hereinafter Hearings on Leave Act of 1987].

There was evidence before Congress that sone of this
di scrimnationis caused by stereotypes about wonen whi ch assune t hat

wonen "are nothers first, and workers second," Parental and Medi cal

Leave Act of 1986, Joint Hearings before the Subcomm on Labor -

Managenent Rel ati onshi p and t he Subcomm on Labor St andards for the

Comm on Education and Labor, 99th Cong. 25 (1996) [hereinafter

Hearings: Leave Act of 1986], and t hat woren ar e untrustworthy workers

because of their tendency to "becone pregnant and | eave t he | abor
mar ket ," id. at 42 n.48. The legislative record nenorializes
Congr ess' s under st andi ng t hat t he provi si ons of the FMLAwoul d serve to
rectify some of this gender discrimnation. For exanple, one of the
Senate reports stated: "Because the bill treats all enpl oyees who are
tenporarily unabl e towork due to serious health conditions inthe sane
fashion, it does not create the risk of discrimnation agai nst pregnant
wonmen posed by | egi sl ati on whi ch provides job protection only for
pregnancy related disability.” S. Rep. No. 102-68, at 35 (1991). The
i ncl usi on of the personal nedi cal | eave provisioninthe FMLAwoul d
det er enpl oyers fromacti ng on t he assunpti on t hat wonen are nmuch nore
i kely toinvoke | eave provisions related only to chil dcare or care of

seriously ill famly menbers.
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Congress also had reason to conclude that gender
di scrim nation caused by differing | eave policies was a significant
probl emi n state enpl oynent as well as inthe private sector. As the
House report noted: "Private sector practices and gover nnment policies
have fail ed t o adequatel y respond to recent econom ¢ and soci al changes
t hat have i ntensified the tensions between work and famly." H R Rep.
No. 103-8, pt. 1, at 21 (1993). Duringthe hearings in 1986, Congress
heard testi nmony that "[p]ublic sector | eaves don't vary very nuch from

private sector | eaves."” Hearings: Leave Act of 1986, at 30; see al so

id. at 147 (noting that "discrimnatory treatnment” occurs in both the
public and private sectors). Data showedthat, |ike private enpl oyers,
many st ates nmade di fferent all onances for | eave between nal e and fenal e
enpl oyees, reflectingasimlarity inenploynment practices and | eave

pol i ci es across sectors. See Hearings on Leave Act of 1987 at 364-75;

Fam | v and Medi cal Leave Act of 1989: Hearings on H R 770 Before t he

Subcomm on Labor - Managenent Rel ati ons, 101st Cong. 271 (1989).

| ndeed, the |l egislativerecord descri bes state provisions prescribing
i nequi tabl e access to | eave dependi ng upon gender. See H R Rep. No.
103-8, pt. 1, at Attachnment B (1993). These policies raised|legitimte
concerns that discrimnatory presunptions about wonen' s | eave-t aki ng
practices could influence private and public hiring decisions,
i ncludi ng those by state enpl oyers.

V.
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Innmy view, thislegislativerecordjustifies Congress's
abrogation of state immunity inthe FMLA pursuant toits Section 5
authority. AlthoughKinel and Garrett reject the notionthat Congress
may i nfer di scrimnation by the states fromfindi ngs of private-sector
di scrim nation, that rejection does not necessarily apply in acase
such as this. Neither Kinel nor Garrett invol ved | egi sl ati on desi gned
to remedy discrimnation against a class of persons who receive
hei ght ened scruti ny under the Equal Protection Cl ause. Against a
backdr op of extensive evi dence of enpl oynment di scrimnationinthe
private sector based on | eave policies, thenorelimted evidence of
sim |l ar practices by state governnment serves to confirmthe | ogi cal
i nference that state enpl oynent practices are simlar to private sector

practices. As the dissent observedin Kazm er v. Wdmann, 225 F. 3d

519 (5th Cir. 2000):

[ E] vi dence of private discrimnation based on age has no
probative value wth respect to unconstitutional
di scrim nati on based on age by the St ates because it is so
unlikely that the discrimnation engaged in by private
enpl oyers woul d be consi deredunconstitutional if engagedin
by the States. Wthrespect torace and gender, however,
because of the significant |ikelihood that any
di scrimnation by the States on those bases would be
unconstitutional, evidence that such discrimnationis
w despread through the private sector may be sufficient.

ld. at 548 n. 15 (Dennis, J., dissenting).
The Court has al so uphel d | aws t hat can be deemed "r easonabl y

prophylactic,” Kimel, 528 U. S. at 88, even wi t hout explicit evidence of
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unconstitutional discrimnation. See Kat zenbach v. Morgan, 384 U. S.

641, 653-55 (1966) (hol ding that Congress may | egi sl ate to enforce the
Equal Protection clause evenif thelaw s scope extends beyond t he
unconstituti onal behavi or sought to be prevented). Q herw se, Congress

woul d be confined to the "insignificant role" of abrogating state
authority only when the judicial branch is prepared to adjudge an

action unconstitutional. 1d. at 648-49; see also Fitzpatrick v.

Bitzer, 427 U. S. 445, 456 (1976) ("When Congress acts pursuant to 8§ 5,
[] it [is] exercisinglegislative authority that is plenary withinthe
terms of the constitutional grant.").

VWile it is true that the FMLA goes beyond di sal | owi ng
di scrim nati on based on gender and i nposes affirmative duti es onthe
states in furtherance of equal protection, that inposition is
perm ssi bl e pursuant to Section 5's enforcenent authority. See, e.g.,
Morgan, 384 U. S. at 658 (uphol ding | egislation designed to cure
di scrim nation based on ethnicity). Unlike the RFRA at issue in
Boerne, the FMLA does not represent "[s]weepi ng coverage [that] ensures
its intrusion at every |l evel of governnent, displacing |aws and
prohibiting of ficial actions of al nost every description and regardl ess
of subject matter." Boerne, 521 U S. at 532. Rather, the Act's
requi rements are confinedto particular ternms of enpl oynent benefit
pl ans; the i npact of the Act's requirenents i s nore predictabl eand

[imted.

-53-



In United States v. Virginia, 518 U. S. 515 (1996), the

Suprene Court stated: "'lnherent differences' between nen and wonen,
we have conme t o appreci ate, remai n cause for cel ebrati on, but not for
t he deni gration of the nenbers of either sex or for the artificial
constraints on an individual's opportunity.” Id. at 533. M sgui ded
vi ews about inherent differences between nen and wonen have the
alarm ng potential to "create or perpetuate the | egal, social and
econom c inferiority of wonen." |d. at 534. This truth underscores
t he i mportance of enpl oynent | eave policies that inhibit gender-based
st ereot ypi ng and unconstitutional discrimnation by state enpl oyers.
G ven the substanti al record of gender discrimnationinthe private
sector, sone evidence of simlar discrimnation by the states, and the
t eachi ngs of history and | ogic, | concl ude that Congress properly
exercisedits Section5 authority in abrogatingthe states' El eventh
Amendment i munity inthe FMLA. The district court deci sion barring
Laro' s suit for damages agai nst t he St at e of New Hanpshi re shoul d be

vacat ed.
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